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- party summonsed against judgment No. 1248/2005 of the Court of Appeal of Rome,
lodged on 17th March 2005. Having heard the report on the case
presented at the public hearing on 5th October 2006 by Gianfranco
GILARDI;
Having heard Guido PORCACCHIA, lawyer for the respondent;
having heard, on behalf of the Public Prosecutor, General Deputy
Prosecutor Vincenzo GANBARDELLA, who concluded by asking for the
appeal to be dismissed

CARRYING OUT OF THE PROCEEDING
By means of notice of summons served on 9th October 1994, Manfredi
Lefebvre d’Ovidio appeared in the judgment before the Court of Rome,
██████████ and Attel & Cie S.A. in the person of the legal
representative, in order to hear them state that they are bound to
purchase from the plaintiff, up to the amount of £2,000,000,000,
corporate shares owned by the same and valued as of the date of the
agreement (1990), after prior delivery of such shares, and to hear Attel
condemned to pay the sums illegally withheld from Picos, thus
defaulting on its obligations as depository. The plaintiff alleged that
Attel, although requested to do so, had not fulfilled the obligation
assumed on the occasion of the agreements relative to the increase in
Attel’s capital, subscribed by financiers █████████████ introduced
by him, and had also unduly withheld the sum of £1,378,750,000 paid
by the company Picos for claimed debts of the same plaintiff and for
lack of funds of the company Eurobelge, and for which now Picos
claimed the restitution.
███████ constituted himself as a party thereto, taking exception for
his own defect of passive legitimation, alleging the nullity of the claim to
the absolute undeterminate nature thereof, asking the rejection thereof
for reasons of merit and the condemnation of the plaintiff for frivolous
suit.

The defendant, Attel & Cie S.A., also constituted itself as a party
thereto, alleging that Manfredi Lefebvre D’Ovidio has provided a
guaranty, on behalf of Attel, for the obligations of Eurobelge S.A., and
the latter had received from Attel the sum of £2,400,000,000 on 12th
May 1992 and £1,400,000,000 on 26th June 1992, as it showed from
the relative notarial attestantions that as a guaranty of the
aforementioned

advance

payments

Eurobelge

had

issued

two

promissory notes, respectively in the amount of £3,000,000,000 and in
the amount of £2,000,000,000, both subscribed by Manfredi Lefebvre
d’Ovidio, and guaranteed by the same through endorsement, that such
securities were protested on 27th April 1993 and Eurobelge was
declared bankrupt in Luxembourg on 24th November 1993. Also adding
that with separate notarial acts Manfredi Lefebvre d’Ovidio, Eurobelge
S.A. and Picos Ltd. (of which Manfredi Lefebvre d’Ovidio would be the
actual owner) had constituted in favor of Attel, as a guaranty for each
claim thereof, also future ones, a corresponding number of liens on all
the credit instruments, securities, monies, etc., existing on its own
account at Attel & Cie S.A., and alleging having legitimately taken from
the Picos account the sums of which Manfredi Lefebvre d’Ovidio
claimed the restitution. The same filed then a counterclaim for the
payment of the sum of £5,000,000,000, as a promissory note creditor of
Manfredi Lefebvre d’Ovidio, as well as for the payment of damages
which were indicated in the amount of £3,000,000,000, and took
exception for the nullity of the summons for the indeterminate nature
thereof and requested in any event the rejection of the plaintiff’s claims.
By means of injunction ex art. 186 ter c.c.p., the trial judge ordered
Manfredi Lefebvre d’Ovidio to pay the sum of £5,000,000,000, plus
interest and court costs to Attel & Cie S.A.
Having stated the conclusions, by ruling of 11th September 2002, the
Court rejected all the plaintiff’s claims and, accepting the counterclaim
of Attel & Cie S.A., condemned Manfredi Lefebvre d’Ovidio to the
payment of the sum of Euros 2,582,284.50, plus interest and costs, in
favor of the aforementioned defendant.

The decision by the trial court was upheld by the Court of Appeal of
Rome with judgment lodged on 15th March 2005. Manfredi Lefebvre
d’Ovidio has appealed that judgment on three grounds. Attel & CIE S.A.
in liquidation opposes the appeal and has served a response to the
same.
The parties have lodged pleadings pursuant to Article 378 of the Civil
Procedure Code.

GROUNDS FOR THE DECISION
With the first ground of appeal, the appellant refers to Article 360, No. 3,
of the Civil Procedure Code and alleges a breach or the misapplication
of Sections 5, 49, 35, 37, 66, third paragraph, 102 and 104, second
paragraph, of Royal Decree No. 1669 of 14th December 1933 in
relation to Article 1988 of the Civil Code and a breach of Article 112 of
the Civil Procedure Code; the appellant also alleges an absence of
reasoning and insufficient and inconsistent reasoning on key points of
the dispute, in relation to Article 360, No. 5, of the Civil Procedure Code
on the basis that, having overlooked the fact that Attel's counterclaim
was based not on action as a creditor on an unpaid bill of exchange but
instead on an action based on breach of the underlying relationship, the
Court of Appeal failed to draw the consequence that the action based
on breach of the underlying relationship cannot be brought against the
guarantor, whose obligation involves the specific function of a
guarantee of the type (and only of the type) where the related rights are
intrinsically linked to a specific document and cannot be exercised
without that document being presented.
In addition, in maintaining that the judgment handed down by the trial
court made no reference whatsoever to the relationship underlying the
bills of exchange enforced by Attel (and, in particular, no reference to
Article 1998 of the Civil Code), and in dismissing the appeal in relation
to this, the Court of Appeal of Rome neglected to take into account the
fact that the complaint was not that the trial court had made reference to
the underlying relationship but – to the contrary – that, in breach of
Article 112 of the Civil Procedure Code, the trial court had not made

reference to that relationship. In response to a ground of appeal based
on both the trial court's failure to properly recognise the complaint and
the actual, but unrecognised, action taken other than in reliance upon
the bill of exchange pursuant to Article 1998 of the Civil Code, the Court
of Appeal ended up 'twisting' the complaint about the trial court's
judgment that had in fact been voiced in an attempt to secure a
'reparatory' decision, doing so to the prejudice of the appellant, and
failing itself, in addition, to establish whether the action taken by Attel
was on the basis of the bills of exchange or the underlying relationship.
This ground is inadmissible: although the appellant refers to the
principle whereby the appeal must be self-sufficient, stating that he
intends to observe the same, in practice he goes no further than simply
copying out just a certain number of passages from the record of the
hearing before the Court of Rome on 5th July 1995 together with just
some of the statements that can be found in the written conclusions
lodged by Attel at trial, without setting out the precise content of the
claim made by the respondent herein in its entry of appearance and
defence and in the conclusions put before the judge in court and, that
is, in the pleadings the purpose of which is to set out the exact position
of the parties in relation to the claims made and the answers in
response to each. Moreoever, the passages in the pleadings that the
appellant refers to would appear to rule out the possibility of the action
taken by Attel by way of counterclaim in fact being action taken by a
creditor on an unpaid bill of exchange (as held first of all by the trial
court and then by the Court of Appeal), with the statement to the effect
that the bills of exchange count 'in addition' as an acknowledgement of
the debt pursuant to Article 1988 of the Civil Code to no extent being
incompatible with the intention to take action as a creditor on an unpaid
bill of exchange, including where - in parallel - action is taken in the
alternative on the basis of the underlying relationship.
With the second ground of appeal, the appellant refers to Article 360,
No. 3, of the Civil Procedure Code and alleges a breach or the
misapplication of Sections 35 and 37 of Royal Decree No. 1669 of 14th
December 1933 in relation to Articles 112 and 227 of the Civil
Procedure Code; the appellant also alleges an absence of reasoning

and insufficient and inconsistent reasoning on a key point of the
dispute, in relation to Article 360, No. 5, of the Civil Procedure Code as
a result of the Court of Appeal having neglected to take account of the
fact that, as the two promissory notes had been issued and guaranteed
for the overall sum of £ 5,000,000,000 as security for the Euro-Belge
debt, liability could have been ordered for the amount of £
3,083,023,350 alone, given that the Euro-Belge debt as at 30th June
1993 in fact totalled £ 3,083,023,350, and it had been specifically
pleaded in the appeal that it was Attel itself who had stated, by way of
letter sent by recorded delivery dated 4th August 1993, that it had set
off, against the sums withdrawn from the Picos account, the receivable
in the higher amount carried over from Euro-Belge S.A.'s overdraft
account.

The principle whereby the guarantor's obligation is

independent from the guaranteed party's obligation cannot prevent the
former from raising the argument, as against the bearer, that the debt
secured has been discharged in whole or in part, nor is the guarantor
precluded from raising set-off where the prerequisites for the purposes
of the defence that its opponent has not acted in good faith have been
satisfied. What's more, in the particular circumstances that we are
concerned with here, the set off had been carried out by Attel, who had
directly and personally notified the guarantor of the same.
The ground is unfounded. Given that the guarantor's obligation takes
the form of a liability on a bill of exchange, the Court of Appeal correctly
inferred from this that the appellant was precluded from raising
objections in relation to the underlying relationship, with such objections
only being available to the principal debtor, who, in this particular case,
is Euro-Belge S.A. Nor is there any mileage in an observation to the
effect that it was Attel who informed the appellant of the set off in the
amount of £1,341,650,043. The only inference in fact to be drawn from
the letter of 4th August 2003, the content of which is set out in the
appeal, is that Attel & Cie had intended to use amounts "resulting from
the fact that the PICOS account was once more in credit ..... as a result
of the pledge signed by Lefebvre and by the guarantee provided by
Lefebvre for Euro-Belge"; that letter makes no mention, however, of set
off, nor was the creditor precluded from enforcing the bill guarantee in

accordance with the reservation of rights set out at the end of the letter
in question, particularly as it was then the appellant who pleaded
against Attel in these proceedings that the £1,341,650,043 had been
taken from the Picos account without proper grounds to do so. Finally,
nor should any consideration be afforded to the complaint whereby the
appellant pleads lack of good faith on the part of the opponent, as it is
clearly inadmissible: this is an issue that would involve findings of fact
and which was not pleaded in the previous hearings of the matter on its
merits.
With the third ground of appeal, the appellant refers to Article 360, No.
3, of the Civil Procedure Code and alleges a breach or the
misapplication of Articles 2736, No. 1, and 2739 of the Civil Code in
relation to Article 233, second paragraph, and Article 112 of the Civil
Procedure Code, and also alleges insufficient and inconsistent
reasoning on a key point of the dispute, in relation to Article 360, No. 5,
of the Civil Procedure Code, as a result of the Court of Appeal having
disregarded the application for a decisory oath despite all of the
requirements set out by the aforementioned provisions in order for the
same to be considered admissible having been met. The ground is
unfounded. As this court has in fact stated on repeated occasions, the
decisory oath must be clearly and specifically formulated in separate
clauses and must concern facts that are capable of resolving the
dispute (in whole or in part), and must be formulated in such a way that
the person it is put to can either swear on oath and win the case or not
swear on oath and lose it - the choice is theirs. It follows that where a
decisory oath has been formulated in such a way that this mechanism
cannot be activated, it is inadmissible: as a refusal to swear cannot be
taken as recognition that the opponent's claim is well-founded, it cannot
form the basis of the finding of liability. In practice, a finding on whether
the manner in which the oath has been formulated is decisory forms
part of the evaluation of the facts carried out by the trial court and,
where supported by reasons that are not blighted by flaws in terms of
rational or legal flaws, that evaluation is final and not open to challenge
by the Supreme Court; similarly, where the trial court does not exercise
the power to amend the wording of the oath (a power which can in fact

only be exercised in relation to the formal aspects of its formulation in
order to make the content clearer – see, for example, Supreme Court
2nd September 2003, No. 12779), the Supreme Court is not at liberty to
challenge this. In the particular circumstances that we are concerned
with here, on the basis of reasoning that appears to be beyond
reproach from the point of view of rational and from a legal standpoint,
the Court of Appeal correctly found that the formulation of the oath
referred by the appellant on point No. 1 was such that the party
swearing the oath could not have changed it from affirmative to
negative without changing its content and substance; in addition, the
Court of Appeal also found that the said formula appeared in any event
to be generic and vague, being incapable of identifying both the
purpose of the agreement and the procedures for the relevant
calculation.
In addition, in point No. 1, the specific actions that were supposed to
comprise the purpose of the agreement remained unclear, with
specifically identified actions instead being talked about in the two
points that follow, concerning, however, circumstances which, on their
own, are – if confirmed – incapable of leading to the conclusion that an
agreement was entered into; the result is that here too, where these
points are concerned, the evaluation by the appeal court to the effect
that the oath was not decisory is immune from criticism.
It follows from the above that the appeal must be dismissed and the
appellant ordered liable for the costs of the proceedings in the Supreme
Court, quantified for the respondent in the overall amount of
€18,100.00, of which €18,000.00 for lawyers' fees, plus general
expenses and additional amounts due pursuant to law.
No costs order is required in relation to dealings from a procedural
standpoint with █████ who has taken no active part in the
proceedings.

FOR THESE REASONS
the court dismisses the appeal and orders the appellant to pay the costs
of the proceedings in the Supreme Court, quantified for the respondent
in the overall amount of €18,100.00, of which €18,000.00 for lawyers'
fees, plus general expenses and additional amounts due pursuant to
law.
Decided in Rome 5th October 2006.
The extender advisor
The President
Alfonso Madafferi
Lodged with the court registry on 22nd November 2006
The Clerk

Certified copy of the original issued at the request of GIAN GUIDO
PORCACCHIA (lawyer) on behalf of Attel & CIE S.A.
THE REPUBLIC OF ITALY - In the name of the law - We hereby order any
court bailiffs requested to do so and anyone responsible for doing so to enforce
this order, the Public Prosecutor to provide assistance, and all members of the
police force to cooperate where lawfully requested to do so.

Rome, 4th December 2006
[circular stamp of the Supreme Court]
THE COURT REGISTRAR C1
Antonella Fontana

A true copy of the first copy issued
Rome, 4th December 2006
THE COURT REGISTRAR C1
Antonella Fontana
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